IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION
AND

EXTRAORDINARY INHERENT WRIT JURISDICTION UNDER 

ARTICLE 226 OF THE CONSTITUTION OF INDIA

NOTICE OF MOTION NO.________ OF 2009

IN

WRIT PETITION NO. 44 OF 2008
In the matter of Article14, 21, 47 and 51 of the Constitution of India ;

And

In the matter of Policy of Food and 
Civil Supply Public Distribution;

And
                                                                    In the matter of Import Policy of Govt.

                                                                    of India;









And







In the matter of systematically  

                                                                   converting wheat exporting India into 

                                                                   wheat importing country; 

                                                                                          And

                                                                    In the matter of suspicious Tendering

                                                                    Process of Import; 

                                                                                          And

                                                                    In the matter of criminal waste of 

                                                                    Government money; 

                                                                                          And

                                                                    In the matter of quality specification

                                                                    of Wheat Import Policy;

                                                                                          And

                                                                    In the matter of Prevention of Food

                                                                    Adulteration Act, 1955;

                                                                                               And

                                                                    In the matter of Prevention of Food 

                                                                    Adulteration Rules, 1955; 

                                                                                              And
In the matter of the Order dated 13th August,2009  passed by this Hon’ble Court in Writ Petition no.44 of 2008.

1.
Dr. KIRIT SOMAIYA                                  ]

(Ex Member of Parliament)                        ]

9-C, Neelam Nagar, Phase II                     ]

Mulund (E), Mumbai 400 081                   ]

2. Shri CHINTAMAN VANGA                         ]

(Ex-Member of Parliament)                        ]

Post Kavada, Taluka Talasari                    ]

Dist. Thane                                               ]

3. Shri MADHUKAR DHARMA KHUTADE      ]

Post Hunwe, Taluka Vikramgad                ]

Thane Dist.                                               ]   …Petitioners


                             Versus

1.       UNION OF INDIA             

        )
          New Delhi                                                ]

2.       Shri SHARAD PAWAR
                            ]

          Minister of Agriculture, Food & Public       ]

          Distribution & Consumer Protection         ]

          Krishi Bhavan                                           ]

  3.       Cabinet Secretary of Government of India ]

Rashtrapati Bhavan                                  ]

New Delhi                                                 ]

4. Secretary                                                ]
Ministry of Food & Public Distribution      ]

Government of India                                 ]

Krishi Bhavan, New Delhi                         ]


5.
Chief Officer



        ]

                   State Trading Corporation of India           ]

                   Jawahar Vyapar Bhawan                         ]

                   Tolstoy Marg                                            ]

                   New Delhi – 110 001                                ]

6.   Chief Officer                                             ]

Food Corporation of India                        ]

         16-20 Barakhamba Lane                          ]
         New Delhi -1                                            ]

7.   Chief Officer,                                       ]

  PEC Ltd.                                              ]

  Himalaya, 15, Barakhamba Road        ]

  New Delhi 110 001                              ]

8.   The Director

  Central Bureau of Investigation (CBI)   ]

  New Delhi                                            ]

            9.    STATE OF MAHARASHTRA                 ]

                   Mumbai                                              ]

            10.  Shri SUNIL TATKARE                         ]

                   Minister of Food & Civil Supplies        ]

                   Govt. of Maharashtra                         ]

                   Mantralaya, Mumbai                          ]

            11.  Principal Secretary                             ]

                   Ministry of Civil Supplies                   ]

                   Government of Maharashtra              ]

                   Mantralaya, Mumbai                          ]  ……Respondents



I, Dr. Kirit Somaiya, the Petitioner abovenamed, residing at 9C Neelam Nagar, Mulund East, Mumbai – 400 081 do hereby solemnly affirm and state as under:

1.  I say that the Petitioner had filed a Writ Petition bearing no.44 of 2008. I crave leave to refer to and rely upon the said Writ Petition no. 44 of 2008 , the contents of which may be treated as forming part and parcel of my this present Affidavit
2. I say that the said Writ Petition no.44 of 2008 had been filed for the reliefs as prayed for therein , and had been admitted in the year 2008. It had come up for hearing  on 28th November 2007, before the Hon’ble Mr. Justice J.N. Patel and Mrs. Justice Nishita Mhatre.  The Additional Solicitor General mentioned to the Hon’ble Court that Vandana Shiva & Another have preferred a writ petition directly in the Supreme Court of India which is registered as Writ Petition (Civil) No.333 of 2006 agitating similar issue.  The said Additional Solicitor General provided copy of the said Writ Petition No.333 of 2006 in the Supreme Court.  The Hon’ble Court passed the order allowing the Petitioners to intervene in the said Writ Petition in the Supreme Court.  Annexed herewith and marked ‘ANNEXURE A’ is copy of the said Order of the Hon’ble Court.
3. I say that the said Writ Petition No.44 of 2008 came up for hearing on 5th December 2007 and 11th December 2007.  
4. I say that at the hearing of 14th January 2008 before the Hon’ble Chief Justice Mr. Justice Swatanter Kumar and Hon’ble Justice Mr. Justice J.P. Devadhar.  Annexed hereto and marked ‘ANNEXURE B’ is copy of the  Order passed by the Hon’ble Court.
5. I say that the reply to the said Writ Petition No.44 of 2008 was filed by the Respondent No.1 on 10th January 2008 and further reply on 14th February 2008.  
6. I say that the Chamber Summons was moved before the Hon’ble Chief Justice Mr. Justice Swatanter Kumar and Hon’ble Mr. Justice V.M. Kanade was moved on 4th July 2008 with certain prayers and the same is pending. 
7. I say that the Rejoinder to the reply was filed by the Petitioner on 26th September 2008.
8. I say that our Clerk was duly deputed to keep a watch over the board and inform the Petitioner/Advocate as and when the matter reaches. I say that the Petitioner’s Advocate Mr. Deepak Padwal proceed to Delhi in some urgent business on 11th August 2009 and returned to the city in the evening of 13th August 2009.  Annexed herewith and marked ‘EXHIBIT C’ are vouchers of Mr. Deepak Padwal.

9. I say that the Petitioner  on 13th August 2009 attended a meeting, along with a delegation, called by the Election Commission in the city to discuss the ensuing elections in October 2009 for the Maharashtra Assembly.  Inspite of the best efforts and intentions, the Petitioner and the Advocate  could not appear on our behalf at the matter was called out and the same was dismissed for non-appearance of the Petitioner. The order to this effect passed by the Hon’ble Division Bench is annexed herewith as ‘EXHIBIT D’.
10.  I further say that the said Writ Petition has come up before the Hon’ble Court regularly and that the Petitioner and the Advocate have been present at all the Hearings and Proceedings of the Hon’ble Court in the matter.  Only due to the reasons mentioned in the preceding paragraph that the Petitioner and the Advocate could not present when the matter was called out.            
11. I say that in the circumstances mentioned hereinabove, it is respectfully submitted that if the said Writ Petition no. 44 of 2008 is restored, no harm, injury and/or prejudice will be caused to the Respondents. On the contrary, if such order is not passed, not only shall the Petitioner suffer irreparable harm, loss and injury but the same shall also be a blot on the majesty and the dignity of the Court. The balance of convenience, equity and the grave circumstances require that the present Notice of Motion be made absolute.
12.      I say and submit that there is no delay in taking out the present Notice of Motion as the plaintiff came to the knowledge of the dismissal in August 2009 and thereafter advised his solicitors to take steps to restore the petition to file. 
13. In the circumstances, I say and submit that the aforesaid order dated 13th August 2009 be set aside and the suit be restored to file alongwith the interim applications pending. I say and submit that the Petitioner has a good case on merits. I say that the Petitioner would suffer irreparable harm, loss and injury that cannot be compensated in terms of money, in case the reliefs as prayed for in the present Notice of Motion are not granted and the above petition is not restored to file. I say that the balance of convenience is in favour of the Petitioner and against the Respondents.
14.  In view of the aforesaid, I humbly pray that the Notice of Motion be allowed.
Solemnly declared at Mumbai
]

this        day of September, 2009
]








                            Before me,

Advocates for Petitioner
IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION

NOTICE OF MOTION NO.________ OF 2009

IN

WRIT PETITION NO. ______ OF ______
   Dr. KIRIT SOMAIYA & Ors.) ……Petitioners



Versus

   UNION OF INDIA & Ors.) ……Respondents

AFFIDAVIT IN SUPPORT OF _________________ THE PETITIONER ABOVENAMED 
DATED THIS ____ DAY OF SEPTEMBER, 2009
Adv. Deepak Padwal & Adv. Dinanath Tiwari
Advocates for the Petitioner
________________, Mumbai – 400 000
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